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Arising out of Order-in-Original No SD-02/Ref-15&16/DRM/2016-17 Dated 27.04.2016 Issued

by Assistant Commr STC, Service Tax, Ahmedabad
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M/s. Indian Intitute of Technology Gandhinagar Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file.an appeal to the appropriate authority in
the following way -
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal liés to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against. (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest denianded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated.
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(i) The appeal uinder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals){OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlIO) to apply to

the Appellate Tribunal.
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2. Cne copy of application or O.L.O. as the case may be, and the order of the
adjudication authority shall bear a court fee slamp of Rs.6.50 paise as prescribed under
Scohedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related malters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Seivice Tax, “Duty demanded” shall include:
(@ amount determined under Section 11 D;
(i) amount of erroneous Cenval Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application’ and appeals pending before any appellate authority prior to the
semmencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penaity are in dispute, or
petialty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Indian Institute of Technology Gandhinagar, Vishvakarma
Govt. Engineering College Campus, Chandkheda, Ahmedabad (hereinafter
referred to as ‘appellants’) have filed the present appeal against the following
Orders-in-Original (hereinafter referred to as ‘impugned order’) passed by
the Assistant Commissioner, Service Tax, Division-II, Ahmedabad

‘ (hereinafter referred to as ‘adjudicating authority’);

Sr..| OIO No. OIO0 date Amount of | Date of | Status

No. refund filing the [of the
claimed () | refund claim
claim

1 SD-02/Ref-15/DRM/2016-17 | 27.04.2016 | 4,47,486 22.01.2016 | Rejected
u/s 11B

2 SD-02/Ref-16/DRM/2016-17 | 27.04.2016 | 41,535 22.01.2016 | Rejected
u/s 11B

2. The facts of the case, in brief, are that the appellants are holding

Service Tax Code number AAATI7352MST001 and engaged in providing
educational services. They had filed refund claims of I 4,47,486/- and ¥
-41,535/- on 22.01.2016 stating that during the period from 01.04.2013 to
31.10.2013, they had received security service from M/s. Security and
Intelligence Services (India) Ltd. and catering service from M/s. Bon Temps
Pvt. Ltd. and paid them Service tax of ¥ 4,47,486/- and I 41,535/-
respective'ly. On being confirmed that as per mega exemption Notification
number 25/2012-ST, the services provided to an educational institute are
exempted from paying Service Tax, they filed the above refund claims before

the adjudicating authority.

3. *° During scrutiny of the claim above claims, the adjudicating authority
had found that the claims are time barred in view of Section 11B of the
Central Excise Act, 1944, Accordingly, show cause notices dated 28.03.2016
were issued to the appellants which were adjudicated by the adjudicating
authority vide the impugned orders. The adjudicating authority, vide the
above impugned orders, rejected entire claims of refund amounting to ¥
4,47,486/- and < 41,535/- respectively under Section 11B of the Central
Extiée Act, 1944 as made applicable to Service Tax under Section 83 of the

Finance Act, 1994.

4. Being aggrieved with the impugned order the appellants have preferred
the present appeals. The appellants have submitted that since they had
wrongly paid Service Tax to the service providers, which was actually not
required to be paid, they had initially submitted a refund claim with the
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' instead of receiving a proper speaking order, the appellants received a letter
dated 21.05.2014 from the Deputy Commissioner, Gandhinagar Division
étating that they were not eligible for the refund claim and their claim was
returned back. Later on, the abpellants received another letter, dated
14.07.2015, from the Deputy Commissioner, Gandhinagar Division asking
the appellants to file the claim before concerned jurisdictional Deputy/
Assistant Commissioner. After the receipt of the said letter, they filed fresh
refund claims before the adjudicating authority who has rejected the said
claims under Section 11B of the Central Excise Act, 1944 as made applicable
to Service Tax under Section 83 of the Finance Act, 1994. The appellants
pleaded that the adjudicating authority has failed to consider the fact that
the claim was initially filed with the Service Tax, Gandhinagar Division.

5. Personal hearing in the matter was granted and held on 21.02.2017.
Shri Darshan Belani, Chartered Accountant and Shri Biresh Chaubey,
Assistant Registrar, IIT, Gandhinagar, appeared before me and reiterated the

contents of appeal memo.

6. I have carefully gone through the facts of the case on records, grounds
of the appeal, and written submission put forth by the appeliant as well as
oral submission made at the time of personal hearing. Looking to the facts of

the case, I proceed to decide the case on merits.

7. I find that initially, the claim was filed before the Deputy
Commissioner, Central Excise, Gandhinagar on 26.03. 2014, who returned
back the claim vide letter dated 21.05.2014 stating that they were not
ellglble for the refund claim. The claim should have been sent to concerned
office without causing delay. In a catena of decisions, it has been held that
the date of initial submission of rebate or refund application will be the actual
date of ‘submission of refund application. Therefore, the refund applications
are not hit by limitation under Section 11B of the Central Excise Act, ibid.

8. Further, in paragraph 7.4 of both the impugned orders, I find that the
adjudicating authority has stated that it is the prerogative of the service
provider to avail the exemption and as the service provider had opted to pay
Service Tax, the service recipient cannot claim the exemption. In the present

case, I find that the appellants had decided to file the claims of refund on the

ground that as per exemption Notification No. 25/2012-ST dated 20.06.2012,
the service provider was not supposed to pay Service Tax and therefore, no
Service tax would have been collected from the appellants by the service
provider. In this regard, to start with, I would like to state that In serial number
9 of the Notification number 25/2012-ST dated 20.06. 2012, it is very clearly

explained the types of services to be offered-t& & ““’Tedglggatlonal institution for
AN orfr“\“ )

claiming exemption.

ey -
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"Services ‘pro vided,—

(a) by an educational institution to its students, faculty and staff:
(b) to an educational institution, by way of,—

(i) transportation of students, faculty and staff;

(ii) catering, inC/uding any mid-day meals scheme sponsored by
the Government;

(iii) security or cleaning or house-keeping services performed in
such educational institution;

(iv) services relating to admission to, or conduct of exam/nat/on

by, such institution”
For further clarification, contents of the Circular number 172/7/2013-ST
dated 19.09.2013 is quoted below;

“Services provided to an educational institution in respect of
. education exempted from service tax, by way of,-

(a) auxiliary educational Services; or
(b) renting of immovable property;”.

As defined in the said notification, "auxiliary educational services”
means any services relating to imparting any skill, knowledge,
education or development of course content or any other
knowledge-enhancement activity, whether for the students or the

faculty, or any other services which educational institutions
ordinarily carry out themselves but may obtain as

outsourced services from any other person, including services

relating to admission to such institution, conduct of examination,

catering for the students under any mid-day meals scheme

sponsored by Government, or transportat/on of students, faculty or

staff of such institution.
Thus, it is quite clear that an absolute exemption is granted to the services
that are related to the service of education. Now, the question is if the
provider of the service has not availed the benefit of the exemption, can the
receiver of the service avail the same? In the above notification, it can be
seen that the services listed are exempt from payment of Service Tax. Thus,
it is quite clear to comprehend that whether the service provider opts for the
exemption or not, the services pfovided under the above notification remain
exempted from payment of Service Tax. Therefore, no question of payment of
Service Tax arises on the part of the service provider and hence whatever
amount of Service Tax has been collected by the service provider from the
appellants is without the authority of law and needs to be refunded back. The
adjudicating authority, in the impugned orders, has verified the circumstances
of the refund claims in light of the service providers instead of the appellants.
The adjudicating authority, keeping in mind the Notlflcatlc?n\No 25/2012 -ST

! 'r‘l
- ,/\- 77\ ‘
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dated 20.06.2012, should have granted the refunds after proper verification
of documents of the appellants. Therefore, as per the above discussion, I

allow the refund subject to verification of documents.

9. Finally, the adjudicating authority has claimed in paragraph 7.6 of both
the impugned orders that refund amount cannot be ascertained as the
appellants had not submitted relevant ledgers and ST-3 returns filed by them
for the relevant period. The adjudicating authority, in the impugned orders,
has not mentioned as to whether he had called for those documents from the
appellants or simply rejected the claim without giving them the opportunity
to represent themselves with the related documents. The appellants are not
supposed to know the things unless they are told so, in writing. This, I
believe, a sheer case of denial of natural justice by the authority to the

appellants which needs to be rectified.

10. Thus, in view of discussion at paragraph 9 above, and in the fitness of
things, it would be just and proper to remand the matter to the adjudicating
authority to allow the refund after proper verification and quantification of
the amount. The appellants are also directed to put all the evidences before
the adjudicating authority in support of their contention as well as all
relevant details/documents etc. that may be asked for by the adjudicating
authority when the matter is heard in remand proceedings before the
adjudicating authority. The appeal filed by the appellant is disposed off

accordingly.
11, mmmﬁﬁmmmmmaﬁmm%l

11. The appeal filed by the appellants stands disposed off in above terms.

A
(UMA SHANKER)

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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To,

M/s. Indian Institute of Technology Gandhinagar,
Vishvakarma Govt. Engineering College Campus, Chandkheda,
Ahmedabad-380 014

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Division-II, Ahmedabad.
~ 4) The Asst. Commissioner (System), Service Tax Hg, Ahmedabad.

‘5) Guard File.

6) P. A. File.







